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discretionary
trusts
what is a discretionary trust?
Discretionary Trusts are one of the most commonly used trusts.
In simple terms a Discretionary Trust is one under which the
trustees have the power to use the trust assets for the benefit of any
of the named beneficiaries as they see fit. No beneficiary has any
right to any of the assets in the trust, they only have a chance that
the trustees could benefit them.
The main reasons to use a Discretionary Trust come under two
different arms; protection and flexibility.

protection
This may be protecting the beneficiaries from third parties or
protection from themselves.
One of your chosen beneficiaries may for example have divorce
proceedings pending or be at risk of bankruptcy. Giving to this
beneficiary outright could lead to their inheritance being lost
through those proceedings.
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Alternatively, a beneficiary may be a spendthrift or has drink,
drug or gambling problems and you may not trust them to inherit
a large sum of money.
Rather than giving to that beneficiary outright, you could
instead gift to a Discretionary Trust with that person as a potential
beneficiary. Whilst their issues are ongoing, the trustees could
provide occasional benefits (for example to pay for rehab or
towards solicitors’ fees in a divorce). Once the trustees deem it
appropriate to do so, they could then pass that beneficiary’s
inheritance to them.

flexibility
It may be the case that a beneficiary is somewhat limited in
their financial ability, you may be worried about how they would
cope with inheriting large sums outright. In such a case, by passing
to a Discretionary Trust instead, the trustees could hold the assets
for that beneficiary and manage these assets for them.
Discretionary Trusts may be used to hold assets for disabled
beneficiaries who may lack the ability to deal with them
themselves, or alternatively may need an inheritance drip fed to
them to avoid losing benefits.
Some of your beneficiaries may have their own inheritance tax
issues and which they do not want to worsen. Discretionary Trusts
are their own legal entity for inheritance tax purposes, so an
inheritance could be passed to the trust. The trustees could then
provide occasional benefits or loans to that beneficiary rather than
receiving their inheritance outright.

inheritance tax
A Discretionary Trust is its own legal entity for inheritance tax
purposes and has its own specific tax rules.
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If the value of the Discretionary Trust is over £325,000 there will
be inheritance tax charges on distributions of capital from the trust
and periodical charges that apply to the trust every 10 years. How
these charges are calculated are complex but combined these
charges will not exceed 6% of the value of that is above £325,000.
There will be no charges if the value of the trust is below
£325,000.

important notes
Discretionary Trusts require more than one beneficiary to exist.
It is not possible to have a Discretionary Trust for just one person.
A Discretionary Trust can last up to 125 years. They may be
ended earlier however if the trustees distributed all the trust assets
to the beneficiaries.
As the trustees have complete control over the assets held in
Trust, a separate le�er (known as a Le�er of Wishes) is usually
wri�en to accompany the Will. This le�er will guide the trustees
on how they should act and inform them of any particular
concerns. Your trustees would consider this le�er, but they are not
legally bound to follow it.
This is a trust that is set up as part of the probate process on
your death. There will be additional costs to your estate to set up
this trust.
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